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(1) Unemployment Compensation—=Appeals {rom Commission—Courts
of Record Have Jurisdiction to Entertain.

(2) Unemployment Compensation—=Appeal to Court of Appeals on
Benefit Claim—No Jurisdictional Amount Required.

(3) Unemployment Compensation—Cumnnission’s Dccision Denying
Benefits Upheld.

1. From a decision of the Commission thac he was not eligible for unemployment
benetits to the date of hearing because he had not been “available for work”
Coleman appealed under Code 1950, section 60-53, to the Corporstion Court
of the city of Alexandria, which reversed the decision. On appeal the Com-
mission moved ro vacate the decree on the ground Coleman had last been efn-

loyed in \Wishingron, D. C. hence the Corporatien Court lacked jurisdiction
ecause the statute provided for appeal from the Commission to the court of the
city or county where claiimane was lust emploved. This motion was denicd.
The sctaruce gives jurisdiction of the subjccr marteer to the courrs of record,
and contemplates appeal to the court in the area where claimane was list
employed in Virginia. Though in the instanc case this was noc Alexandria,
the Commission waived any objection on this ground by failing to object
below.

2. The Supreme Court of Appcals has jurisdiction to review decisions of the Com-
mission pertaining to benefit claims regardless of the amount invelved.

3. Claimane had the burden before the Cununission to show that he was available
for work, in the sense thae he was unrestrictively endeavoring to locace suitable
emplovment in the labor marker where he resided. The issue was one of fact
on which the Commission's adverse finding was supporred by credible
evidence. The decree reversing the Commission’s decision was therefore re-
versed and the decision reinstated.

Appeal from a decree of the Curpuration Court of the city of Alex-
andria. [Hon. Franklin P. Backus. judge presiding.

Reversed and final decree.
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The opinion states the case,

Harold V. Kellv, Assistane Artorney General (Robert ¥, Button,

Arzorney General; Thomas O. Beane, Special Counsel, on brief),
for the appellane, :

Marion B. West, for the appellee.
SNEAD, J., delivered the opinion of the court.

This appeal by Virginia Employment Commission resulted from
the entry of a decree by the Corporadon Court of the City of
Alexandria reversing the’ decision of the Commission which held’
thacr William H. Coleman, claimane, was incligible for unemplovment
benefics from December 5, 1960 through February 2, 1961, the date
of the hearing before the Commission.

On December 5, 1960, \Villiam H. Coleman filed with the Com-
mission his claim for unemployment benefits. A deputy of the Com-
mission investigaced the claim and found that Coleman was disqualified
from receiving benefirs because he had been discharged for mis-
conduct in connection with his employment. The claimane appealed
from this finding to the appeals examiner and afrer 2 hearing the de-
cision of the depury was afirmed. The claimant then zled an appesi to
the Commission and anocher hearing was had. ar which time addizional
evidence was submitred by the claimanc. The Commission reversed
the decisions of the depury and the appeals examiner regarding dis-
qualification for rhisconduct bue held thac the claimane was ineligible
for benefits from December 5, 1960 through February 2, 1961, be-
cause he was noc “available for work” during chis period. It was
- provided that should the claimane ever meet the requirements of the

Unemployment Compensadion Act, “no disqualification shall be im-
posed in connection with his separation.”

Pursuant to the provisions of § 60-55, Code 1950. the claimant
filed an appeal for 2 judicial review of the Commission’s decision in
the Corporation Court of the Cicy of Alexandria. Afrer reviewing che.
record of proceedings before the Commission and those had and ap-

pezled from to the Commission, the coure by its decree of Sepcember

13, 1961, held thar the record shows “thar the complainane, William

H. Coleman, was actively and unrestrictively seeking emplovmene,
and therefore as a mareer of law was available for worlk in compiiinee
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with the provisions of Section 60-46(c) of the Code of Virginia”
and that the finding of the Commission that he was not available for
work was not supported by the record. The court further held that
the claimant was, as 2 marter of law, entitled to be paid unemployment
benefics for the period of his unemployment in the amount provided
for by law. The assignments of error challenge the correcmess of
these rulings. .

[1] Subsequent to the filing of its petition for appeal, the Com-
mission filed here 2 motion to “dismiss, vacate and to declare void”
the decree appealed from on the ground thar the Corporation Court
of the City of Alexandria lacked jurisdiction to take cognizance of the
petition for judicial review. In substance the motion alleged that the
trial court was without porenrial jurisdiction of the subject matter
since § 60-55, under which claimant expressly sought a judicial review,
confers jurisdiction in such causes only upon the circuit court of the
county or the corporation or hustings court of the city in which the
claimane was last employed, and chat the record shows the claimane
was last employed at Columbia Hospital for Women, which is located
in Washingron, D. C,, according to an affidavic of the hospirtal’s ad-
ministracor attached to the modon.

Section 60-55, Code 1950, provides in parr: :

“Judicial Review.—WVithin ten days-after the decision of the Com-
mussion upon a hearing pursuanc to § 60-32 has become final, any
party aggrieved thereby may secure judicial review thereof by com-
mencing an action in the circuit court of the councy or in the corpora-
ton or hustings court of the city, or if the city has no corporaton or
hustings courr, then in the circuir court of the city, or if no circui
court, then in the circuit court of the county in which such city is
geographically located, in which the individual who filed the claim
was last employed, against the Commission for the review of its
decision, in which action any other party to the proceedings before
the Commission shall be made a defendane. * * * I any judicial
proceedings under this chaprer, the findings of the Commission as
to the facts, if supported by evidence and in the abscnce of fraud,
shall be conclusive, and che jurisdiction of such courr shall be confined
to questions of law. * * * An appeal may be taken from the decision
of such courr to the Supreme Court of Appeals * * * the Supreme
Court of Appeals shall have jurisdiction to review such decision
regardless of che amount involved in any claim for benefits. It shall
not be necessary, in any proceeding under this chapeer, to enter ex-




Employment Commission v. Coleman, 204 Va. 18. 21

ceptions to the rulings of the Commission or an appeal tribunal ® © *”,
‘The Commission argues that since § 60-55, supra, requires that a
ition for judicial review be filed in the circuit, corporation or
ustings court where the claimant was last employed and since the
claimane was not last employed in the city of Alexandria, bue was
last employed in Washingron, D. C., the Corporation Court of the
City of Alexandria lacked potential jurisdiction to take cognizance
of the claimant’s petition for judicial review.
In order to give the intended effect to the Unemployment Com-

- . pensation Act the phrase, “was last emploved”, conained in § 60-53,

means “was last employed in this Stare”, To construe the starute
otherwise would be to hold thar the claimane, who resides in Alex-
andria and admitzedly has employment crediss in Virginia, and others’
similarly situsted would have no right to 2 judicial review of the
Commission’s decisions in this State. The statute consers jurisdiction
of the subject matter on courts of record. However, the Corporation
Coure of the City of Alexandria, was not the proper cnure for Cole-
man, the claimane, to prosecute his appeal for judicial review. The
proper venue would have been in the court of record where he was
last employed in chis Scate. Buc since the Commission did not fle a
plea in abarement and permitred the court to review its decision 2nd
decide the case without objection, the motion to dismiss is denied.

(2] The claimane contends thar this court does notr have juris-

diction to entereain this appeal, because there has beem no showing
that the amoune involved is $300 or more. In support of his conten-
tion he cites Blankenship v. Virginia U. C. C., 177 Va. 25 0,138 . E
2d 409. There we said: “\We have reached the conclusion that one
who claims thar a decision of the Unemployment Compensaticn Com-
mission, in a matter merely pecuniary, 1s in error, must show thae che
jurisdicdonal amount of $300 is involved before he can be heard
by chiscoure, * ¢ " 177 Va. acp. 253. '

The claimane, however, overiooks the face that after the decision in
the Blankenship case the General Assembly of 1942 amended the
Act and conferred jurisdiction on this court to review decisions of the
Commission pertaining to benefic claims, regardless of the amount
involved. Secton 60-55, supra, provides “® * * the Supreme Court
of Appeals shall have jurisdiction to review such decisions regardless
of the amount involved in any claim for benefies.” :

(3] The onus was upon the claimane to prove to the Commission
that he had complied with the provisions of the Act in order tn receive
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benefits. One of the requirements is that before an unemployed
person is eligible to receive benefits with respect to any week the
Commission must find that he “is available for work.” (3 60-46(c)).
In Unemployment Comp. Comm. v. Tomko, 192 Va. 463, 468, 65
S.E. 2d §24 wesaid: )

“In order to recover compensation benefits under the statute the
burden is on the claimant to show that he has met the benefit eligibilicy
condicions, which in this case is unrestricted availabilicy for work.
Departmnent of Industrial Relations v. Tomiinson, 251 Ala. 144, 36
So. (2d) 496, 497; Haynes v. Unemployment Compensation Comm.,
353 Mo. 540, 183 S. WV, (2d) 77, 80.”

The phrase “available for work” requires the claimant to actively
and unrestrictively endeavor to locate suirable employment in the,
marker where he resides. Dan River v. Unemployment Connn., 193
Va. 997, 1002, 81 S. E. 2d 620. See also Dwyer v. Unemployment
Comp. Conom., 321 Mich. 178, 32 N. 1V, 2d 43+. \Whether a claimane
is available for work during a specific period is a question of fact to

_ be determined by the Commission. [u re Dunn’s Benefits, 1 App.

Div. 2d 722, 146 N. Y. S. 2d 871.

The record shows thac ac the hearing before the appeals examiner
on January 10, 1961, the claimant teseitied that he had contacted B. -
H. Runyon Detective Agency, A. L. Dier, Pepsi-Cola Company, and
the D. C. Transic Company secking employment. He could not
remember contacting any others. At the hearing before the Com-
mission on Februarv 2, the claimane testified thac he did not apply
to B. H. Runyon Detective Agency but said it was 2 contractor he
made applicadon to for work. He did not remember the name A. L.
Dier, but testified thac he had contacted the Pepsi-Cola Company
twice. He stated chac he had also sought employment with the D. C.
Transic Company, Alexandria Lumber Company, a dairy, Coles
Construction Company, and George Aubey, a builder. He said he
had been to a number of other places seeking employment but could
not remember the names of the establishments. He fixed the number
of such calls at “six a week”. .

The Commission, who saw and heard the claimane testify, deter-
mined as a fact that che claimant. who had the burden of proof to
show that he was “available for work”, had conracted only seven
emplovers in an effort to secure employment during the approxi-
martely eight weeks he claimed bencfits. The Commission held chat
the claimant was not “available for work” during that period and
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stated: “His search for work has not been such as to merit the con-
clusion that the claimant has been genuinely arriched to the labor
marker.”

Section 60-53, supra, provides in pare: “In any judicial proceedings
under this chapeer the findings of the Commission as to the facts, if
supported by evidence and in the absence of fraud, shall be conclusive,
and the jursdiction of such court shall be confined to questions of
law.” '

Thus, we see thac courts may not disturb the Commission’s findings
of face, if supported by the evidence, and no fraud is involved. Here.
no fraud has been alleged or proven. Ve cannot sav that the evidence
was, a3 3 matter of law, insufficient to support the Commission’s
findings of fact that the claimane was noc “available for work” during
the period in quesdon. While reasonable men mighe differ as co such
findings, thar is noc enough. Ve hold thar there was suficicne evi-
dence to support the decision of the Commission and thac the erial
court erred in holding otherwise,

For the reasons stated the decree appealed from is reversed and the
decision of the Commission is reinstated.

Reversed md final decree.



